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10/8/2010   

Appellant at ALJ Level 

Comprehensive Decubitus Therapy 

ALJ Appeal Number 

1-994899347 
Beneficiary (if not the Appellant)   List attached 

 

ALJ Decision Date 

December 4, 2012 
Health Insurance Claim Number (HICN)* 

 

Specific Item(s) OR Service(s) 

A6196 (Alginate dressings), A6446 
(conforming bandage), A4450 (tape) 

Provider, Practitioner OR Supplier 

Comprehensive Decubitus Therapy 
  Part A   Part B  

Basis for referral 

Any Case 

   Error of law material to the outcome of 

the claim  

   Broad policy or procedural issue of 

public interest 

CMS as a Participant 

   Decision not supported by the 

preponderance of evidence 

   Abuse of discretion 

Pre-BIPA 

   Decision not supported by 

substantial evidence 

   Abuse of discretion 

Rationale for Referral:  

Comprehensive Decubitus Therapy (Appellant), a durable medical equipment, 

prosthetics, orthotics and supplies supplier, furnished surgical dressings to a Medicare 

beneficiary. The durable medical equipment (DME) Medicare contractor denied the 

claim because the beneficiary was not lawfully in the United States on the date of 

service. See Medicare Claims Processing Manual (MCPM) (CMS Pub 100-4), Chapter 

1, § 10.1.4.8. On appeal, the DME contractor and qualified independent contractor 

(QIC) affirmed the denial.  

The Appellant requested a telephone hearing before an Administrative Law Judge (ALJ) 

decision. The ALJ found that, “although the supplies are not covered by Medicare, the 

Appellant is entitled to a waiver of liability under Section 1870(b) of the Act.” ALJ 

decision at 5. The ALJ erred as a matter of law in waiving recoupment of an 

overpayment, as the claim was denied initially. Section 1870 of the Social Security Act 

(the Act) addresses waiver of recoupment of overpayments. Section 1870 does not 

apply in this case because no overpayment occurred for this claim.  

Although the Appellant requested waiver under § 1870 of the Act, it did not contend an 

overpayment existed or had been recouped. Neither the DME contractor nor the QIC 

mentioned an overpayment. To the extent the ALJ failed to base his decision “on 

evidence offered at the hearing or otherwise admitted into the record,” in finding an 

overpayment occurred in this case, the ALJ erred as a matter of law. 42 C.F.R. § 

405.1046(a). 

 



 

 

  Page 2 of 3  

 

Background:  

The Appellant billed Medicare for surgical dressings furnished to a patient on August 19, 

2011 using the following Healthcare Common Procedure Coding System (HCPCS) 

codes: 

A6222 – Gauze, impregnated with other than water, normal saline, or hydrogel, sterile, pad 

size 16 sq. in. or less, without adhesive border, each dressing 

A6252 – Specialty absorptive dressing, wound cover, sterile, pad size more than 16 sq. in., 

but less than or equal to 48 sq. in., without adhesive border, each dressing 

A6402 – Gauze, non-impregnated, sterile, pad size 16 sq. in. or less, without adhesive 

border, each dressing 

A6407 – Packing strips, non-impregnated, sterile, up to 2 inches in width, per linear yard 

A4452 – Tape, waterproof, per 18 square inches 

See Exh 13 at P 043. The claims were denied because “Medicare guidelines were not 

met.” Id. at P 048.1 

The Appellant appealed, requesting “a waiver under section 1870(B) of the SSA. Due 

diligence was taken prior to or on the date of service to ensure patient was not receiving 

home health, hospice, skilled nursing facility/Medicare A or acute inpatient care at the 

time of our service.” Exh 12 at P 053. On February 1, 2012, the DME contractor upheld 

the denial because “records indicate the this [sic] beneficiary was not lawfully present in 

the United States at the time the service was provided. Therefore, no payment can be 

made.” Exh 13 at P 049. On April 13, 2012, the QIC affirmed the denial because, 

“records indicate the beneficiary was not lawfully present in the United states on the 

date of service.” Exh 13 at P 044. The QIC cited Chapter 1, § 10.1.4.8 of the MCPM and 

held the provider liable. Id.   

The Appellant requested a hearing from an ALJ. Exh 14 at P 024. Subsequent to a 

November 24, 2012 telephone hearing, the ALJ issued a partially favorable decision, 

denying coverage of the surgical dressings but waiving the Appellant of overpayment 

liability under Section 1870(b) of the Act because “the Appellant exercised reasonable 

care in billing for the items at issue.” ALJ decision at 5. He concluded, “The Appellant is 

without fault with respect to this overpayment, based on its efforts to verify the 

Beneficiary’s coverage status prior to supplying the items. Therefore, the recovery of the 

overpayment is waived, pursuant to Section 1870(b) of the Act.” Id. at 6. 

Applicable Law, Regulation, and Medicare Policy:  

Sections 1870(a) – (c) of the Act set forth conditions for recouping overpayments from 

Medicare beneficiaries and circumstances in which the government will waive 

recoupment of overpayments from a beneficiary. The Medicare Financial Management 

                                            
1
 The administrative record is not paginated, so we cite the last three digits of the stamp imprint located at 

the lower left of the page. 
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Manual (MFMM) (CMS Pub 100-6), Chapter 3, § 70.3 provides additional instruction 

regarding waiver under 1870, including criteria for determining who is liable for the 

overpayment and whether recovery of an overpayment may be waived. 

Pursuant to 42 C.F.R. §405.1032(a), the issues before the ALJ include all the issues 

brought out in the initial determination, or reconsideration that were not decided entirely 

in a party’s favor. Unless the ALJ dismisses the hearing, the ALJ will issue a written 

decision that gives the findings of fact, conclusions of law, and the reasons for the 

decision. The decision must be based on evidence offered at the hearing or otherwise 

admitted into the record. 42 C.F.R. § 405.1046(a). 

 

Discussion:  

The claim was denied initially, and the denial upheld at the first two levels of appeal, 

because Medicare records indicate the “beneficiary was not lawfully present in the 

United State at the time the service was provided.” E.g., Exh 13 at P 048 – P 049.  

Section 1870 of the Act is triggered when Medicare initially pays for an item or service, 

subsequently determines the provider or supplier was overpaid for the item or service, 

and then attempts to recoup the overpaid amount. Section 1870 of the Act; MFMM, 

Chapter 3, § 70.3. Since no overpayment occurred in the present case, there is no 

recovery subject to waiver under § 1870 of the Act. The ALJ erred as a matter of law in 

waiving recovery of an overpayment under § 1870 of the Act where no overpayment 

existed. 42 C.F.R. § 405.1063(a) ("All laws and regulations pertaining to the Medicare 

and Medicaid programs . . . are binding on ALJs").  

The ALJ decision states that the “Medicare Contractor initially made payment, but 

subsequently demanded a refund, stating that the patient was not lawfully in the United 

States on the date of service.” ALJ decision at 1. However, the ALJ provides no basis 

for finding the claim was paid initially and later recouped. Neither the DME contractor 

nor the QIC referred to an overpayment and, although it requested waiver under § 1870, 

the Appellant has not asserted an overpayment occurred. A Health Insurance Master 

Record screen print indicates the date of service was August 19, 2011 and the claim 

was denied on August 27, 2011. See Attachment A. Pursuant to 42 C.F.R. § 

405.1046(a), the [ALJ] decision must be based on evidence offered at the hearing or 

otherwise admitted into the record. To the extent the ALJ relied on evidence not entered 

into the record as a basis for finding an overpayment occurred in this case, his decision 

is in error. Because the ALJ erred in waiving recoupment under § 1870 where no 

overpayment existed, we refer this case to the Appeals Council for review on its own 

motion.  


